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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 

Second Reading 

Resumed from 15 August. 

HON PETER COLLIER (North Metropolitan) [2.03 pm]:  I will speak today on this bill otherwise known as 
the living wills bill.  The Liberal Party, like other parties in the chamber, has a free vote on this bill.  That is 
justifiable for such issues, which inevitably ignite passion within the community and in elected members.  I am 
sure I speak for all members when I say that we have been inundated with a vast array of correspondence from 
those who are very supportive of the legislation and those who are vehemently opposed to it.  We also have some 
personal experiences, a number of which have been articulated in this chamber and in the other place.  My 
family and I have been blessed with excellent health, and we are very grateful for that.  I am not presumptuous 
enough to assume that that will remain the situation; nonetheless, I cannot speak from personal experience.  
The manner in which I have addressed this bill is to read the plethora of correspondence I have received.  I have 
also done a fair amount of research, read the speeches in the second reading debate in the other place and 
listened to comments made in this place by members, particularly the comments of Hon Helen Morton and Hon 
Barbara Scott, who isolated and identified a number of issues.  With such legislation, which is sensitive to so 
many members of the community, it is vital that we be always mindful of what the legislation is about and who it 
will impact on most profoundly.  That, of course, will be those people who determine their future medical 
treatment.  Essentially, we must remember that that is what this legislation should be about.  I will make some 
comments on the bill itself before raising some concerns I have.   
The bill has several main components.  It gives adults the ability to outline in document form the treatment they 
wish to receive should they, as a result of future illness or injury, be incapable of expressing their wishes at the 
time of the illness or injury.  Also, adults have the ability to appoint a guardian to act on their behalf should they 
be incapable of expressing themselves when injured or ill.  Guardians can make lifestyle and personal choices on 
behalf of the person who appointed them in the event of incapacity.  It also sets out a list of responsible adults 
who can act on behalf of a patient in the absence of an advance health directive or appointed guardian.  It aims to 
allow individuals to die with dignity rather than be artificially maintained for a prolonged period and seeks to 
give greater protection to medical practitioners who are currently potentially liable, both criminally and civilly, 
for lifesaving measures.  This information is largely derived from the second reading speech.  I will comment on 
whether the bill achieves those proposed ends.  
Clearly, a number of benefits and drawbacks are associated with such a bill.  Whilst there seems to be 
widespread support for the principles such a bill espouses - it will allow individuals to die with dignity and on 
their own terms - there are significant concerns about the legislation.  Many believe that it is nothing more than 
euthanasia by stealth.  There are concerns in the community also that it may, in fact, facilitate death for those 
who want to commit suicide.  It is believed that consultation with a medical practitioner before the writing of an 
advance health directive should be compulsory.  There is also concern that the advance health directive must be 
actively rescinded to be void.   
The bill will give persons the ability to determine future health treatment should they be incapable of making a 
decision at the time.  For example, I can sign a document today refusing resuscitation should I fall into a coma at 
some future date.  The object of the bill is to provide certainty to people dealing with end-of-life issues.   
It is suggested that the current law regarding the withdrawal or withholding of treatment for terminal illnesses is 
uncertain, and that the enactment of this bill will create certainty and consistency and afford better protection to 
health professionals who are charged with the responsibility in these situations.  The present situation is such that 
decisions are made informally about the health of these individuals and, therefore, it is suggested, they lack legal 
authority.  The patient may or may not have his or her wishes carried out, and the health practitioner may be 
uncertain about the patient’s wishes and his or her legal status.  As previously stated, it is believed that statutory 
certainty will be provided by this bill.  I will discuss later whether that statutory certainty is necessary.  
The bill provides the following procedure for making a statutory advance health directive.  First of all, the person 
making the directive must be over 18 years of age and have full legal capacity.  The person will effectively be 
able to establish in a clear and detailed fashion the treatment he or she will consent to or refuse to consent to 
should he or she be incapable in the future of making a decision about the continuation or the commencement of 
the treatment of the illness.  The circumstances in which, or the subject to which, treatment is lawfully able to be 
provided should be specified in the directive.  An advance health directive must be in writing, substantially 
compliant with a statutory form to be prescribed in regulations, signed by the maker or at the direction of the 
maker, and witnessed by two persons aged 18 years or over who are not required by law to take declarations.  A 
treatment decision in an advance health directive must be made voluntarily and without inducement or coercion.  
Furthermore, the maker of the decision must be fully aware of the nature of the decision and the consequences of 
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making it.  If at the time the treatment is required, circumstances exist or have arisen which the decision maker 
did not anticipate when the decision was made and which would have caused the individual to change his or her 
mind about the decision, the treatment decision would be deemed to be revoked.   
The bill provides for enduring guardianship.  A person, an appointor, aged 18 years or over and of full legal 
capacity will have the ability to appoint an enduring guardian or two or more joint enduring guardians to make 
personal and lifestyle decisions, including treatment decisions, on his or her behalf.  Joint enduring guardians 
must also act unanimously.  An enduring guardian or substituting enduring guardian must be 18 years or over 
and have full legal capacity.  The substitute guardian will be appointed by the appointor and will have the ability 
to act in circumstances specified in the enduring power of guardianship, for example, on the death of the 
enduring guardian.  An enduring power of guardianship will be effective only when the appointor is unable to 
make reasonable judgement on matters relating to his or her person, and it must be in writing, and conformant or 
substantially conformant with the statutory form that will be provided in regulations.  It is to be signed by the 
appointor, or at the discretion of the appointor, the person appointed as enduring guardian and the person 
appointed as substitute enduring guardian and witnessed by two or more persons aged 18 years or over.   

If the appointer does not limit functions of the enduring guardian in the enduring power of guardianship, the 
enduring guardian will have a number of functions, including the authority to make decisions about the 
appointor’s long-term and day-to-day care and welfare and development; for example, accommodation, 
employment and treatment decisions.  The bill also deals with the situation in which there is no health directive 
or an enduring guardian has not been appointed.   

If a person deemed incapable of making reasonable decisions about potential medical treatment has not made a 
relevant advance health directive or has not appointed an enduring guardian to deal with the situation, the bill 
provides a mechanism whereby a person responsible may make treatment decisions on behalf of the patient.  The 
person responsible must have legal capacity, be reasonably available and willing to make the decisions at the 
time the treatment is required.  The person or persons responsible include the patient’s de facto partner or spouse 
and a person who voluntarily aids the patient in domestic matters, etc.  

A guardian appointed by the State Administrative Tribunal will also have the authority to make decisions on 
treatments for the represented person.  However, the treatment decision of a patient is to be made by, in order of 
priority, the patient through an advance health directive, an enduring guardian, a guardian as appointed by SAT 
and a person responsible.  Should the first substitute decision maker, in order of priority, be reasonably 
unavailable and unwilling to make the treatment decision, the decision falls to the next person on the list and so 
on until a person is found to make the decision.  Once a person has made a decision, regardless of its nature, 
there will be no role for other persons on the list to play in that treatment decision.  When a person is deemed 
incapable of making a decision, the order of priority for non-treatment decisions is an enduring guardian, 
guardian as appointed by SAT and a person responsible.  The State Administrative Tribunal is to be vested with 
additional powers, to become operational only on application by a person with a proper interest in the subject 
matter of the application.  It will have the ability to make a number of orders and declarations on guardianship, 
decisions by person or persons responsible, etc.  That is a brief precis of the living wills component of the bill.   

Having identified that component of the bill, which, I might add, should be the substantial component of the bill, 
I will identify an issue that concerns me.  I would be keen to hear the minister’s response to this concern.  I refer 
to the common law component of the bill.  I have outlined the various components of the advance health 
directive as it applies to part 9D of the bill.  I am interested in proposed section 110ZB of the Guardianship and 
Administration Act 1990, under division 4 of part 2 of the bill.  Proposed section 110ZB is headed, “Common 
law preserved”, and states - 

This Part does not affect the common law relating to a person’s entitlement to make treatment decisions 
in respect of the person’s future treatment.    

Obviously, I am very aware of the role of common law and the role of statute law and the fact that statute law 
will override common law.  I am concerned about the necessity of the legislation if the common law component 
remains in the bill.  The proposed section of the bill to which I referred suggests that the current practice, which 
would, as I understand it, be very similar to the proposed legislation, will remain.  Common law is, of course, 
based upon precedent and it moves with society.  It reflects the values and attitudes of society.  If the legislators 
decide that perhaps common law is out of touch with society, they will introduce appropriate legislation to 
reflect those changes in the attitudes and values of society.  Within society there is a degree of public sympathy 
and there is a fair amount of support for allowing a person the right to die with dignity.  If that situation exists 
under common law and it is recognised in the legislation, I would like some clarification from the minister on 
why this aspect of the bill is necessary.  I am referring to the living will aspect of the bill.  I am not convinced 
that this aspect of the bill is necessary if that component of the legislation remains.  I would like some 
clarification on that from the minister.   
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The second issue deals with the role of health professionals.  It is an interesting component of the bill because, as 
I mentioned in the precis of the bill, the intent of the legislation is to provide more certainty for health 
professionals.   

I have received dozens of letters and emails from various elements of the health fraternity, churches and interest 
groups.  I will not go through all of them today because I am sure that members have received them.  I have a 
couple from which I will quote and pass comment on and which relate to proposed part 9D of the Guardianship 
and Administration Act.   

An article in The West Australian on 23 November 2006 titled “Warning for doctors who ignore living wills” 
states - 

WA’s top prosecutor has warned doctors they could face assault charges if they refuse to allow patients 
who have made living wills to die. 

Director of Public Prosecutions Robert Cock said although the DPP had historically been reluctant to 
prosecute doctors in circumstances where a patient had died, a medical practitioner who ignored a 
patient’s living will would risk going on trial for assault. 

. . .  

Mr Cock’s warning comes at a time when doctors in Britain have been told they face jail for denying a 
person’s right to die under the country’s living wills laws, which come into effect next year. 

“If a person has refused permission for them to receive care then that would technically be an assault if 
the doctor was then to impact on the patient by operating on them or doing something in a physical 
way,” Mr Cock said.  “We would take that into account.” 

Australian Medical Association State president Geoff Dobb said the prospect of doctors facing assault 
charges was a serious concern.   

That is one element that perhaps needs to be considered.  I would like to draw from one of many letters that 
members would have received from the Australian Medical Association.  This letter suggests some amendments 
to the legislation, because the association feels that the certainty that was promised for medical practitioners has 
not eventuated within the proposed bill.  The letter reads - 

In the circumstances I feel obliged to write to you and advise that whilst the AMA continues to support 
the general thrust of the legislation it has significant concerns with two issues and hence seeks your 
support in amending the legislation in respect of the following: 

It then refers to the first proposed amendment, which I will not read.  However, I will refer to the second 
proposed amendment.  The letter states - 

Section 110Z1 of the Bill, amend to read: 
“Where a medical practitioner treats a patient in good faith based on the information available at the 
time, no liability shall attach to the medical practitioner.”  

That letter from the AMA identifies two potential problems for medical practitioners.   

The second matter I want to deal with is the potential for this bill to allow euthanasia by stealth.  An article in 
The West Australian of 19 June 2006, titled “Hickey: Will law akin to euthanasia”, states -  

Perth Catholic Archbishop Barry Hickey has cast serious doubts over the State Government’s proposed 
living will legislation, saying the new law was potentially little more than a watered down form of 
euthanasia.   

Archbishop Hickey’s comments were at odds with the views of Health Minister Jim McGinty, who said 
last week the new laws should end any push to allow euthanasia. 

Perth Anglican Archbishop Roger Herft also urged caution yesterday, saying the proposed legislation 
could place overwhelming pressures on people who believed they were a burden on their friends and 
family. 

The article states also -  

Archbishop Hickey said the new laws were too vague and could pose significant problems for both 
doctors and families.  “It is not clear that this legislation is needed,” he said. 

“Terminally ill patients are already entitled to refuse treatments that are futile and burdensome, and 
medical professionals are adequately protected in their care of the dying. 
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“It is said that advance health directives are designed to strengthen the law in both these aspects and the 
Government insists that it does not intend to open the door to euthanasia.  That is good. 

“However, it does appear that broadly written advance health directives could place families and 
doctors in invidious positions and, potentially, open the door to euthanasia by omission of treatment or 
care that is rationally called for.” 

I also want to quote some comments from the Australian Christian Lobby.  I am sure all members have received 
a copy of a paper from that organisation, outlining its concerns.  The paper is fairly well balanced, and I found it 
most helpful.  The covering letter to that paper reads in part -  

ACL believes that advanced directives can be very helpful in directing decision making at the end of 
life.  A directive enables a patient to express their preferences for treatment and in this way, addresses 
the fears they may have of losing control at the end of life.  Advanced directives allow a patient to have 
some sense of dying with dignity and therefore neutralise the arguments for euthanasia by giving 
patients an alternative way to retain control over their dying.   

However, stringent safeguards are needed to ensure that advanced healthcare directives allow for 
natural death, rather than themselves being used as a means of euthanasia.  Such safeguards are lacking 
in the Bill as it stands. 

The paper that accompanies that letter suggests that advance health directives should contain the following 
safeguards -  

•  Doctors’ rights of conscientious objection must be protected and preserved.  They should not 
be forced to act against what they consider to be the patient’s best interests.  An AHD should 
be set aside if it is explicitly suicidal. 

•  Must protect physicians involved in emergency care.  The opportunity to save life should not 
be lost by trying to ascertain whether or not an AHD is in place. 

•  Clear, tight and precise definitions of what constitutes ‘life sustaining measure,’ ‘palliative 
care,’ ‘persistent vegetative state,’ ‘terminal illness,’ ‘terminal phase of a terminal illness’ or 
‘unable to make a reasonable judgment.’ 

•  AHD must not lead to the withdrawal of the basic nursing or palliative care, in particular the 
necessities of life such as food, liquid and warmth.  Provision of food and water and the 
amount of each, must be at the clinical discretion of the doctor. 

•  AHD should not interfere with the highest quality palliative care to relieve pain and suffering. 

•  The AHD must be drawn up with the involvement of a medical practitioner to make sure the 
patient understands what he is stating.  Specifying this process is better than stating that the 
directive is invalid if the patient is deemed not to have understood . . .    

I have quoted from a fairly broad cross-section of the groups that are probably the most vocal about this 
legislation; that is, the clergy, and the medical profession.   

That leads me to part 9D of the bill.  I am interested in the parliamentary secretary’s comments on this part of the 
bill.  Hon Helen Morton identified some of these issues last night, but I would like to identify those issues that 
cause me particular concern.  I am concerned, firstly, about whether doctors will be sufficiently protected under 
this legislation.  The AMA suggests that they will not be sufficiently protected under this legislation. Another 
concern is whether the identifiable standards are as adequate as they could be according to the Australian 
Christian Lobby. 

Proposed section 110ZK, which is headed “Reliance by health professional on treatment decision”, states -  

(1) In this section -  

“take treatment action” means -  

(a) to commence or continue any treatment of a patient; 

(b) to not commence or to discontinue any treatment of a patient.   

(2) If a health professional -  

(a) takes treatment action -  

(i) reasonably believing that the patient is unable to make reasonable judgments 
in respect of the treatment action; and - 
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I seek some clarification of the words “reasonably believing” -  

(ii) relying in good faith on what is purportedly a treatment decision -  

(I) in an advance health directive made by the patient; or 

(II) made by the patient’s guardian or enduring guardian or the 
person responsible for the patient under section 110ZD; 

or 

(b) takes treatment action -  

(i) in circumstances where it is reasonable for the health professional to rely on 
some other health professional having ascertained whether the treatment 
action is in accordance with the treatment decision; and  

(ii) reasonably assuming that some other health professional has ascertained that 
the treatment action is in accordance with a treatment decision,  

the health professional is taken for all purposes to take the treatment action in 
accordance with a treatment decision that has effect as if -  

(c) it had been made by the patient; and  

(d) the patient were of full legal capacity. 

That appears to give the medical profession enormous discretionary power.  I am quite uncomfortable with 
including a “reasonable” component in this type of legislation. 

It continues -  

(3) Subsection (2) applies in the circumstances described in subsection (2)(a) even if -  

(a) the patient is in fact able to make reasonable judgments in respect of the treatment 
action; or  

(b) what purports to be the advance health directive, guardianship order or enduring 
power of guardianship is invalid or has been revoked; or 

(c) what purports to be the treatment decision in the advance health directive is invalid or 
has been revoked; or 

(d) The appointment of one or some of the persons who made the treatment decision 
purportedly as joint guardians or joint enduring guardians has been revoked by the 
State Administrative Tribunal under section 90(1)(c)(i) or 110N(1)(b); or . . .  

According to the AMA, that part of the bill will not provide sufficient protection for medical practitioners.  I 
believe this proposed new section will provide enormous subjectivity with regard to an advance health directive.  
Therefore, if I could also get a response from the minister on that matter, I would appreciate it.  Frankly, I think 
the concerns of the AMA are not entirely valid.  I say that on the basis of proposed section 110ZL, which is 
headed “Validity of certain treatment decisions”, and states - 

If a health professional  

(a) commences or continues palliative care in relation to a patient; or 

(b) does not commence or discontinues any treatment of a patient, 

in accordance with a treatment decision that is - 

(c) in an advance health directive made by the patient; or 

(d) made by the patient’s guardian or enduring guardian or the person responsible for the patient 
under section 110ZD, 

the health professional is taken for all purposes to have done so in accordance with a valid treatment 
decision, even if an effect of doing so is to hasten the death of the patient. 

That certainly appears to satisfy the concerns of the AMA.  As I have said, what concerns me with regard to this 
part of the legislation is the use of the word “reasonably”, because it does not appear to provide any benchmarks 
or standards.  I therefore also seek clarification of that term.  

Before I conclude my comments - I have mentioned two issues - I would be interested to know the current 
structures that exist to protect health professionals.  I am aware that the Australian Medical Association feels that 
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it is not sufficiently protected.  The reason it wants these amendments is to provide safer boundaries for itself.  
What currently exists under common law to protect health professionals?  Has there been a plethora of cases 
whereby medical practitioners have been subject to litigation as a result of treatment of patients?  If not, it brings 
us back to the question of the necessity of the legislation.  I would also like the minister to comment on that.  
Even with those comments, this legislation will not change those standards because under common law, if and 
when this legislation is passed, the doctor will still have the same rights and responsibilities when treating 
patients that existed prior to the introduction of this legislation.  It will not change that situation, particularly for 
those health professionals who assist patients without an advance health directive; that is, those who do it under 
the common law, not under the statute.   

Initially, I had every intention of supporting this legislation.  However, after having read the correspondence that 
was forwarded to me and listening intently to Hon Helen Morton yesterday, I have some concerns, as I have just 
articulated.  I would be interested in the minister’s comments on the necessity for the advance health directives, 
particularly given the fact that common law continues to be recognised in individual choice for future treatment 
and given the apparent discretionary authority that the bill provides for health professionals.  Having said that, I 
remain inclined to support the bill.  My final decision will rest upon the response that I receive from the minister 
on these issues.   

HON ROBYN McSWEENEY (South West) [2.32 pm]:  In principle, I support the Acts Amendment (Consent 
to Medical Treatment) Bill 2006.  Being a member of the Legislative Council, I also support the right of any bill 
to be scrutinised by a committee if it is the wish of the house.  While I may have a few minor concerns, there are 
others in this house who have major concerns.  Some of those concerns have been raised, and I do not intend to 
raise them again.  I will focus on my one major concern, which is that I did not see a pro-forma living will before 
this bill was introduced, and I would very much like to.  It is extremely critical that we see one during this debate 
or when this bill goes into committee.  The government should have recognised this.  This bill is not like an 
agriculture bill, which can be put forward and for which regulations can be brought in after.  The devil will be in 
the detail of that pro-forma.   

I would not entertain a bill on euthanasia.  I certainly hope that this legislation is not a step in the direction of 
making it easier for the government to approach discussing this issue in the Legislative Council or the 
Legislative Assembly.  I agree with protecting health professionals who help people die with dignity from being 
accused of murder or from being seen to be breaking the law when they act in a humane way on behalf of a 
patient or at the family’s request.  I do not like it when people are taken off food and water and take a week or 
nine days to die.  I believe that that is particularly inhumane.  Psychologically, it is very hard to watch.  It is very 
hard to deal with the families.  For a long time doctors have increased the morphine when a person is near to 
death.  That is well known.  That leads to death.  I understand that those doctors have been completely safe from 
the law.  Clause 17 of the bill amended amends section 259 of the Criminal Code to put it beyond doubt that the 
present exemption from criminal responsibility for the administration in good faith of reasonable medical 
treatment, even where death ensues, encompasses the provision of palliative care.  This clause also inserts 
subsection (2) into section 259 of the Criminal Code to extend protection from criminal responsibility to the 
withholding or withdrawal of medical treatment in good faith, even where death ensues, when the non-provision 
or cessation of that treatment is reasonable in all the circumstances.  Clauses 18 and 19 amend sections 265 and 
275 of the Criminal Code respectively to put it beyond doubt that medical treatment encompasses the provision 
of palliative care.   

I have in front of me some documents that I have read leading up to the introduction of this bill, including the 
“Medical Treatment for the Dying Discussion Paper” of 2005 by the Minister for Health; the report of the British 
Medical Association, dated April 1995, about a code of practice on advance statements on medical treatment; 
“Living Wills and the Right to Die with Dignity” by David Lanham and Belinda Fehlberg; the Law Reform 
Commission of Western Australia’s “Medical Treatment for the Dying Discussion Paper”, dated June 1988; and 
“I would rather die with two feet than live with one; The Status and Legality of Advance Directive in Australia”, 
by John Blackwood, senior lecturer in law, dated 1997; and “Living Will” from the University of Toronto Joint 
Centre for Bioethics.  I have also met with people from palliative care and some people in my electorate who 
have an issue with living wills; however, very few people have had such an issue.  I have the written responses 
that people have sent me, although, again, there have not been very many of those.  I have read all the 
contributions to the second reading debate in the other place.   

The last paper that I read from Toronto included a pro-forma living will.  Rather than criticise the government, I 
suggest that what I am about to read be looked at because it is very detailed.  Having looked at the living wills 
throughout Australia, I do not think that they are in any way, shape or form detailed enough.  I have not seen the 
one that Hon Helen Morton has from Fremantle Hospital.  I would certainly like the government to take on board 
what I am about to read.  As I said, the devil will be in the detail as to how comprehensive it should be.  This 
living will from the University of Toronto Joint Centre for Bioethics was developed by Peter Singer.  I ask 
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members to bear with me as it is fairly lengthy, but I believe it should be read into the record.  Under the heading 
“Information About Health Care Decisions”, it states - 

To make an instruction directive for health care decisions, you need to imagine yourself becoming 
very ill or nearing death.  This is not easy to do.  To help you do this, we describe in detail some health 
situations in which a living will might be needed, and the life-sustaining treatments that might be used. 

The information is in the form of a grid.  It continues - 

As you are considering these treatments, keep in mind that you may feel differently about them if you 
were actually in the situations described than you feel about them now.  For each of the health 
situations, imagine that you are in the situation described, and then you develop a further medical 
problem that requires treatment.  Remember that the treatment may be long-term or short-term . . . 

If you do not receive the treatment, you would die.  If you receive the treatment, the chance that you 
will live depends on the nature of the medical problem.  Even if you recover fully from the medical 
problem, you would return to the health situation you were in before you developed the further medical 
problem.   

I have read it out because it is in basic English and explains to people what is going on.  It shows the importance 
of having a pro-forma and education package, which I believe the government will provide.  I have spoken to the 
minister representing the Minister for Health because I was extremely concerned about this issue.  The living 
will goes on to cover health situations.  Under the heading “Current Health”, it states - 

This describes the way your health is now. 

Examples are given.  It continues - 

This category is included mainly for emergency purposes.  That is, if you had a potentially reversible 
accident or illness, from which you might recover if you had treatment, would you want treatment?  For 
example, if you had a heart attack today and your heart stopped, would you want CPR?  Or, if you 
developed pneumonia today and couldn’t breathe on your own, would you want to go on a ventilator? 

It is very simple, plain English.  The living will then deals with stroke.  Some people might not know what a 
stroke is, so the will goes through it.  It states -  

This means you would have damage to the brain causing permanent physical disability such as 
paralysis.  You might also have trouble communicating because of your impaired speech. 

It goes on a bit further.  However, it then goes on to deal with a mild stroke and what a mild stroke does.  It then 
outlines what occurs when one has a moderate stroke, and states - 

You would have moderate paralysis on one side of the body. 

It goes into what a severe stroke is.  It clearly states - 

You would have severe paralysis . . . You would be unable to walk, and would need to be in a chair or 
bed.  You would not have meaningful conversations.  You would be unable to carry out routine daily 
activities. 

It then deals with dementia and explains what dementia is.  Once again, it refers to mild dementia, moderate 
dementia or severe dementia.  It deals with permanent coma and terminal illness.  It explains what they are. 

It then goes on to deal with life-sustaining treatments, and states - 

In each of the health situations described on the previous pages, you might need the following life-
sustaining treatments.  The treatment might be short-term or long-term.  Regardless of your specific 
treatment choices, your doctors and nurses should provide basic comfort care including pain relief. 

It goes on to explain what cardiopulmonary resuscitation is.  It even states - 

. . . when hospitalised patients are given CPR, it is successful at restarting the heart in about 41% of 
patients (41 patients out of 100).  However, only about . . . (14 patients out of 100) will live to be 
discharged from hospital. 

It gives some figures.  It refers to “Ventilator (breathing machine)”.  Once again, it is very clear English.  It 
states - 

A tube is put down the person’s throat into the lungs. . . .  

Without the ventilator, a person with respiratory failure will probably die within minutes . . .  
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It refers to “Dialysis (kidney machine)”, and it goes on to say what dialysis is.  It states that without dialysis, a 
person will die within seven to 14 days.  It refers to life-saving surgery, and gives an example.  It states - 

. . . removal of an inflamed gall bladder or appendix.  Without surgery, a person with a serious illness 
may die within hours to days.  With surgery, the chance that a person will live depends on why the 
person needed surgery and the seriousness of the person’s other injuries or illnesses. 

It refers to blood transfusion and states - 

Blood Transfusion refers to blood given through a needle . . .  

It goes on.  It refers to life-saving antibiotics, and states -  

In some cases, antibiotics may cause side effects . . .  

It goes on to state that tube feeding involves giving liquid nourishment. 

There is then another chapter headed “Information About Personal Care Decisions”, which states - 

In addition to decisions about health care, you can use your living will to record your wishes about 
other aspects of your personal care, such as shelter, nutrition, hygiene, clothing, and safety. 

Under the heading “Shelter”, it states - 

Decisions about shelter concern where you will live.  These decisions arise most often when you cannot 
easily receive the care you need at home, or when it is felt that you are at risk of suffering harm if you 
continue to live at home.  For example, if space at a hospice were available, would you like to be treated 
there?  Or, if you need to, are you willing to go to a hospital or long-term care facility? 

Under the heading “Nutrition”, it states - 

Decisions about nutrition concern what types of food you will receive. 

Under the heading “Hygiene”, it states - 

Decisions about hygiene concern your personal cleanliness.  For example, what would you like your 
caregivers to do if you refuse bathing? 

Under the heading “Clothing”, it states - 

Decisions about clothing concern what types of clothing you want to wear. 

Clothing that has religious or cultural significance is taken into account.  Under the heading “Safety”, it states - 

Some decisions you might make about shelter, nutrition, hygiene, or clothing could put you “at risk” of 
suffering harm.  In addition, safety may involve decisions about the use of restraints.  How would you 
like your caregivers to balance your freedom to be “at risk” against your personal safety? 

It really covers a lot of detail.  Under the heading “The Joint Centre for Bioethics Living Will Form”, it states - 

Be sure to discuss your wishes with your proxy. 

That is similar to the situation with guardianship, which appears in the bill.  It continues - 

You can use the descriptions of the health situations and treatments, and the living will form, to help 
you with this discussion. 

This living will is a legal document.  Although you can complete this form without a lawyer, . . .  

The living will contains medical information to help you make decisions. . . .  

Complete the living will using a black pen to make it easier to photocopy. . . .  

If you change your mind about who you want to be your proxy, or about your wishes regarding 
treatment, change your living will and give copies of the new one to anyone who has a copy of the old 
one.  Then, destroy all copies of your old living will. 

Therefore, it is a simpler process than the one that the government is proposing.  It goes on to state -  

The proxy must follow the wishes of the person making the living will.  In situations for which the 
person has not specified a wish, the proxy would make the decision based on the person’s best interests, 
taking into consideration the person’s value and beliefs. 

If you name more than one person to act as your proxy, you should say how they will make decisions.  
There are three options: 
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First, you can have your proxies make decisions individually, in the order that you list them in your 
living will.  If the first named proxy is unavailable, or has died, then the next proxy listed in your living 
will would make the necessary decisions on your behalf, and so on. 

Second, you can say in your living will that you want your proxies to make decisions as a group. . . .  

Third, you can limit the authority of your proxies to make certain decisions. 

The will then lists proxy 1, proxy 2, proxy 3 and proxy 4.  It goes on to state - 

Do you want your proxies to make decisions individually . . . or as a group? 

The person must tick one of the boxes, which are marked “individually” and “as a group”.  The person will also 
tick a box to indicate whether he wants to follow directions of proxy 1 or follow directions of the majority of 
proxies.  It states - 

If you want particular proxies to make health care decisions, and others to make other personal care 
decisions, specify here: 

It states further - 

How much leeway do you want to give your proxies in interpreting your wishes?  Specify here: 

The instruction directive is the treatment table.  In the will, there is a treatment table that is quite comprehensive.  
A person has to write “Yes”, “No”, “Undecided” or “Trial” in the box for every combination of health situation 
and treatment.  The health situations listed are current health, mild stroke, moderate stroke, severe stroke, mild 
dementia, moderate dementia, severe dementia, permanent coma and terminal illness, and there are treatment 
boxes with the headings “CPR”, “Ventilator”, “Dialysis”, “Life-saving Surgery”, “Blood Transfusion”, “Life-
saving Antibiotics” and “Tube Feeding”.  A person effectively covers a lot of situations. 

There are then further instructions about health care decisions.  It states - 

The second part of the instruction directive allows you to express, in your own words, your wishes 
about health care decisions.  It is not usually possible to foresee in advance all of the types of medical 
decisions which may have to be made for you. 

Use this space to express any personal beliefs or values that you think make it easier for proxy decision 
makers . . .  

It could also be a guardian.  There is a space for a person to write instructions about personal care decisions.  It 
then states - 

I have read and understood all sections of this living will. 

The person fills in his name and address.  Two witnesses are needed, and all proxies must sign the will.  I find 
that to be very comprehensive.  I guess that what I do not like about the Canadian situation is that 16-year-olds 
can sign and say that they would like to have a living will, whereas in Western Australia the age is 18. 

I believe it would be very remiss of this government to not bring something like this forward so that we can see 
it.  I would not necessarily knock back the legislation if I had not seen it, but I certainly think that between now 
and when this bill comes back from a committee - if it does in fact go to a committee - there should be something 
concrete that we can look at.  It is all very well for a person to say that he wants to have a living will with this, 
this and that in it, and it might be just one page.  However, on that one page an awful lot of detail would be 
missing.  That is about all I am going to say about living wills.  I have a soft spot for doctors.  They take an oath 
and most of them do the right thing, or try to do the right thing.  A person would not become a doctor if he or she 
did not care about people.  I support the bill, but I would like to hear the Minister for Health’s response to the 
issues that I have raised.   

HON LOUISE PRATT (East Metropolitan) [2.51 pm]:  I am very pleased to support this bill.  I am keen to 
see it pass through this house, so I will not speak at length.  I will touch on why I am particularly pleased with 
the guardianship provisions, because they have been missing from the way these issues are handled in our 
hospitals, because much of this practice takes place in any case.   

Many families and individuals are confused about who has the power to act on another person’s behalf.  It is 
terrific that the bill provides people with the capacity to appoint a person who is not their common law relative to 
help make fundamentally important decisions.  A person may not have any relatives and may be close to his or 
her best friend.  People may prefer to defer major life decisions to their religious leader, because that is the 
person with whom they have discussed their philosophical views.  Common law does not allow a religious leader 
or a friend to act on a person’s behalf if that person has family members who are battling to express their will 
about the right course of action.  It may be that a person will know that his or her relatives will argue about what 
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decisions to make and that having to make that decision would be too upsetting for them.  This bill is particularly 
good, because of its guardianship provisions.  People usually have one person to whom they are close 
philosophically, and they trust that that person will advance their views in a situation in which they are not able 
to do so.   

The bill will put common law practice into statutory form.  In that sense, it will put together the hierarchy of next 
of kin in terms of who can be consulted.  In most cases I imagine that will be the status quo.  Most people are not 
in situation in which they are confronting death, so they are not forced to sit down to make these kinds of plans.  
I would not rule out putting together an advance health directive; however, at this point in my life, I trust that 
those to whom I am closest philosophically understand who I am and where I come from and that they would be 
able to make those decisions for me.  The way that this bill is constructed around empowering someone to be a 
guardian and putting in place and making clear the current common law practice is important.  

The provisions of the bill will not necessarily make these types of decisions any simpler or easier, but they will 
help.  I endorse the advance health directive provisions in the bill.  As was highlighted by Hon Helen Morton 
and Hon Robyn McSweeney, the bill cannot cover all circumstances, but that is not the point.  As Hon Robyn 
McSweeney highlighted in her second reading contribution, we will never be able to come to grips with all the 
different circumstances that may arise, so some things will remain unclear.  Nevertheless, advance health 
directives will make a person’s wishes clear.  I will provide some examples shortly.  Hon Ray Halligan asked 
what would happen if a person’s situation changes or if something unforeseen happens.  The provisions that deal 
with unforeseen circumstances are good, because they give the person’s medical practitioner a mandate to act 
contrary to a advance health directive if it is no longer appropriate.  

I do not pretend that advance health directives will be simple or straightforward.  However, the current system is 
not any clearer.  This bill is definitely a step in the right direction.  The bill could be enhanced by the kinds of 
suggestions made by Hon Robyn McSweeney.  The forms used in Australia are generally small and narrow in 
scope and they do not assist a person to work out the kinds of situation he or she might be in when staring at 
death’s door.  Hon Robyn McSweeney’s suggestion that people should go through all the different situations and 
what they think they would like to happen in those situations is a step in the right direction.  Her suggestion has a 
lot in common with the project that Hon Barbara Scott mentioned in her second reading contribution; that is, 
looking at best quality palliative care and that is working with people to carry out their wishes when they are 
dying.  They are not mutually exclusive.  Going through these steps can be expressed in a living will, although it 
currently takes place in other kinds of practices and forums, because there is no documentation to back it up.  
Most people will probably choose to not make an advance health directive or to appoint a guardian, because they 
are comfortable in the knowledge that their families will make the best decision if and when the time comes.   

It is fundamentally important that changes be made to the Criminal Code, because that will place beyond doubt 
that the good faith of reasonable medical treatment, even in situations in which death ensues, encourages the 
provision of good palliative care.  I note that the withholding or withdrawal of medical treatment for someone in 
good faith or even in situations in which death ensues is reasonable in all circumstances.  These are some of the 
provisions of the bill.  This common issue confronts families and medical practitioners and they would like 
clarity on the matter.  

The bill reminds me that both the medical system and our innate drive to save lives can only go so far.  At some 
point, a person who is dying has the right to say, “Stop.  I am dying - please, no more”.  This bill provides a 
framework to enable a person’s wishes to be respected.  It is human nature and our fervent desire to save people 
from death, to cling to and celebrate life.  That is a wonderful part of our human spirit.  However, we all know 
that we are headed for the grave.  It is important that we enshrine in legislation people’s right to maintain their 
dignity when they are dying.  For example, a woman who is terminally ill may be in a great deal of pain and 
knows that there is no prospect of recovery.  A family member may direct medical staff to not give her any 
water.  The woman’s advance health directive may state that the woman does not want to be given any food or 
water to hasten her death and so that she can die as peacefully as possible.  People on their deathbed often decide 
to not have any food or fluids.  In that sense, the same issue is involved when people request pain relief and 
whether or not that will hasten death.  That is a simple example.  Hon Robyn McSweeney went through more 
complex examples.  They are the kinds of things that can be addressed in an advance health directive to enable 
vulnerable people exercise control over their lives.  The notion that dying people want to hasten their death is not 
new and for as long as we have had compassionate spirits, families, people around campfires, doctors, nurses, 
religious leaders, cancer organisations and those who work in palliative care have grappled with these issues.   

It is important to make sure that we have a legal and social framework which fits our present social 
circumstances and which will give our society and community the tools to grapple with these issues and 
encourage people to talk about them.  There are some great examples from places around the world where living 
wills and advance directives are quite common.  Many have a lot in common with the Western Australian 
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framework.  Several Australian states already have these provisions.  The Australian Capital Territory has 
advance health care directives and enduring power of attorney; the Northern Territory, New South Wales, 
Queensland, South Australia and Tasmania all have advance health care directives.  Victoria has a refusal of 
treatment certificate and appointment of a competent person provisions.  Western Australia has lagged behind 
movements in other states in introducing this bill.  There has certainly not been any great backlash against the 
introduction of these provisions in other states.   

The issues surrounding serious illness and death are not easy to discuss, but it is easier for communities and 
families if people have a living will or another advance directive in place.  These are not only for the elderly; 
unexpected end of life situations can happen at any age, so it is really important to encourage all sections of the 
community to discuss these issues and ask, “Am I comfortable about my family making this decision?  Does it 
matter if I do not have an advance health directive?”  Advance health directives will spell out the kinds of 
medical treatments and life-sustaining measures people do or do not want.  These might include medical 
breathing, tube feeding, resuscitation and those kinds of things.  They are a legal document and an enduring 
guardian will, through the document, designate an individual to make medical decisions on a patient’s behalf in 
the event that the patient is unable to do so.  That person becomes the patient’s proxy for the medical fraternity 
to use as a guide to interpreting the patient’s wishes, and will work with medical practitioners.  If people do not 
appoint a guardian, they need to be clear about the hierarchy of people to whom decision-making powers are 
accorded by default under common law.  That is an important thing for people to be reminded of.   

I am very pleased that this legislation is before the house today.  I think it is well structured and has a lot in 
common with other good legislation around the world that deals with these issues.  It is probably not perfect, but 
these are very difficult issues to negotiate.  I think it is a profoundly good step in the right direction and will play 
a significant role in encouraging people in the community to reflect upon what their wishes might be at the time 
leading to their death, and in supporting people when they are at their most vulnerable. 

HON GIZ WATSON (North Metropolitan) [3.04 pm]:  I am pleased to speak on the Acts Amendment 
(Consent to Medical Treatment) Bill 2006.  I have a number of comments to make about it.  Firstly, I raise a 
procedural matter.  Members may remember that the second reading speech presented to the house was quite 
different from the second reading speech that was given in the other place.  I put on record that I find it very 
problematic that for a bill as important as this, which contains some very complicated and difficult matters, the 
Legislative Council was not provided with the same level of detail in the second reading speech as was provided 
to the Legislative Assembly.  The second reading speech delivered by the Minister for Health to the Legislative 
Assembly ran to 10 pages.  The speech given in the Legislative Council was three and a half pages long.  
Inevitably, the Legislative Council had an abbreviated contribution on the bill.  As a matter of procedure, that 
should not happen.  The Legislative Council should be provided with the same level of detail as was provided in 
the other place.  The second reading speech is obviously an important component of members’ understanding of 
the bill, and if we are not given the full speech, it becomes problematic.   

The bill clarifies the way decisions concerning medical treatment, including decisions to withhold life-sustaining 
measures, should be made in situations in which patients have lost the capacity to make their own decisions.  It 
also envisages situations in which patients’ capacity to communicate decisions is lost.  Either of those 
circumstances means that patients cannot actively engage in making their wishes clear.  The bill allows people to 
plan for this situation by putting in place an advance health directive or by appointing an enduring guardian.  The 
bill provides clarity about who should make treatment decisions when an advance health directive has not been 
put in place or an enduring guardian has not been appointed.  My understanding is that the current laws on 
withdrawing or withholding treatment are ambiguous.  I will support this legislation, partly for the reason that 
other members have raised in talking about communication they have had with medical professionals, either on a 
one-to-one level or in a general sense with, for example, the Australian Medical Association.   

It is my understanding that a number of medical practitioners are uncomfortable with the current situation, in 
which they inevitably end up being the key person in end-of-life decisions.  The bill therefore also protects 
health professionals from civil and criminal liability by providing that a treatment decision made in accordance 
with the bill is valid for all purposes.  The bill amends the Criminal Code to provide that a person is not 
criminally responsible for not administering or ceasing to administer treatment in situations when this is 
reasonable, having regard to the patient’s state at the time and the circumstances of the case. 

That, in broad terms, is what I understand the bill sets out to do.  Any decision about critical or chronic health 
issues when patients are incapable or have reduced capacity to make their own decisions will be fraught.  
Decisions are presently made, ideally, in consultation with family members, close friends or a medical 
professional, usually the doctor.  This is not often a straightforward process.  Most members have had some 
personal experience with these scenarios.  It almost goes without saying that when someone is in a life-
threatening situation, the decision-making process is often complicated and extremely stressful.  Any provisions 
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that seek to provide individuals with the best opportunity to have their wishes carried out are a good legislative 
advance.  I noted Hon Helen Morton’s question about whether this bill is necessary at all, because the common 
law already provides for people to draw up legal documents to give directions about what treatments they may or 
may not want to have at a certain point in their illness, if a certain circumstance means that they are incapable of 
communicating their decisions.  This bill clearly states that the common law is preserved in this respect.  

However, from what I have read and what I understand, I think this bill will make the legal situation much 
clearer, particularly for medical professionals.  For that reason in particular there is clear and written support for 
this bill from a number of key organisations, such as the Australian Medical Association and the Palliative Care 
Association of Western Australia.  I am not saying that they have not made comments about how the bill could 
perhaps be amended or made better, but substantially they are supportive of the initiative.  As Hon Louise Pratt 
has said, this legislation is not new or novel; we know that legislation like this has been operating in the United 
Kingdom and in other states of Australia for a while.  It does not seem to me from anything I have read that 
significant concerns or problems have arisen.  Perhaps the only thing that I have been able to glean about the 
operation of these sorts of provisions in other states is that not so many people have taken up the option.  There 
is then, of course, the question of how many people are informed of the practical processes and the question of 
the extent to which people, particularly younger people and people who are in good health, do not think of these 
matters. 

I also see quite a potential link with much of the education that has occurred around organ donation and the 
establishment of the Australian Organ Donation Register.  I might get on to this issue in a little more detail in a 
minute.  It seems that it is all very well to put these laws in place, but the practicalities of filling out a form, 
making sure it is registered and making sure that the doctor or health care professional who is required to make a 
decision actually accesses the information in a timely way are pretty complicated.  I have suggested to the 
Minister for Health that the use of the organ donor register could ensure that in an end-of-life circumstance the 
doctor or hospital would check the register to see whether there was an advance health directive and whether the 
person was on the organ donor register.  Why not use a national register that is already in place?  I am glad that 
the bill now contains a provision, as a result of an amendment in the other place, requiring a register to be 
established, but it does not say who will do that.  It leaves all that detail to regulations.   
I have perhaps similar thoughts to those of Hon Robyn McSweeney: it would be useful to know some of that 
detail in this debate rather than leaving it all to later.  I was somewhat concerned that in the construction of this 
bill consideration was not central to making the policy of the bill work.  We must think how the register will 
work, particularly the issue how, I would argue, the onus should be on the health care professional or the doctor 
to establish whether or not a health care directive exists.  The bill makes provision, for example, if a relative does 
not inform a health care professional that there is an advance health care directive, for the relative to be protected 
from prosecution, again as a result of an amendment in the other place.  Director of Public Prosecutions 
guidelines would prevent that relative from being prosecuted when he or she had not revealed the fact that there 
was an advance health care directive, if it is considered that it was done for love or affection.  That is a very 
complicated formula by which the DPP would assess what constitutes sufficient love and affection to cause the 
relative to withhold that information from the doctor at the time.  I think the easiest way to do it would be to say 
that there is a register and a directive is not binding until it is on the register, and then the onus is on the doctor to 
check the register.  In that way there would be a clear structure. 
Hon Barbara Scott:  It would cost a fortune. 
Hon GIZ WATSON:  There is an organ donor register, so the structure is already there.  I would have thought 
that database could simply be used for extra information.  That is my suggestion.  I do not know what the organ 
donor advocates would think about that.   
The current situation is that people are not necessarily assured.  The people I have spoken to certainly do not feel 
comfortable, particularly those who are also members of the West Australian Voluntary Euthanasia Society.  
Obviously, they want something that this legislation is not providing, but they certainly support it as a measure 
that will move towards their philosophy, which is that the individual should have the right to determine his or her 
end-of-life choices as much as possible.  They would go the step further and say that additionally people have 
the right to end their life, if that is what they choose to do.  I agree with that and I respect their position on that.  
This bill is not going there, but it is saying that the balance should be tipped towards ensuring that wherever 
possible the intention of the individual will be carried out rather than leaving the decision in the hands of the 
family and doctors. 
Members have said they have enormous faith and confidence in doctors.  That is great, and I probably would 
agree with it nine times out of 10, but perhaps not the other time.  It is not a uniform field, as it were.  The 
fundamental principle that I come back to is that anything we can do to ensure the self-determination of the 
individual is a step in the right direction.  People do not currently feel assured that their wishes will be carried 
out.  Even with this legislation, in some circumstances that might not occur.  Those are the areas I have some 
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questions about.  For example, the fact that the decision maker must take into consideration, if the health care 
directive was made more than 10 years ago, whether time might have lessened the power of that directive.  The 
other matter is to do with whether circumstances exist that a patient could not have foreseen when making that 
directive, such as advances in medical treatment.  The example has been given of a person who might not want 
to be revived because he anticipated being in a coma as a result of a terminal illness, whereas in fact he is in a 
coma because he has been hit by a car.  It could be argued that he was not thinking about that when he wrote the 
directive and that, if involved in a car accident, he might want to be revived.  The issue is certainly not 
straightforward.  However, I think that some of the amendments that have been made - I understand why they 
have been made - have cast further uncertainty on the directions being followed.  I am in two minds about those 
changes, but they are certainly not enough for me to withdraw my support for the bill.   
I refer to some material that relates to the current situation that doctors find themselves in when making difficult 
decisions for people who are in end-of-life circumstances.  I spoke at a forum on palliative care and voluntary 
euthanasia, held at Murdoch University a little while ago.  In preparing for that talk I found some interesting 
research that was published in the Medical Journal of Australia in 1997.  I was using it as evidence that there is 
no doubt that euthanasia is currently being practised by the medical profession.  The article referred to end-of-
life decisions in Australian practice and my notes read -  

The authors surveyed 3,000 doctors all around Australia whose work of speciality places them as 
attending doctors in non-acute deaths.  The 64% who responded to the survey were narrowed down to 
1,112 doctors who were confronted with possible end of life decisions in the last 12 months.  Of those 
1,112 doctors, 800 reported they made decisions either intended to shorten life or that could have been 
foreseen as shortening life and 312 doctors did not make such a decision.  The intention, which is the 
crucial point - 

That was mentioned by a previous speaker at the forum - 

. . . were categorised as follows; 29% (that is, 234 doctors) reported an explicit intention to hasten 
death, and 12% of doctors (99) reported a partial intention to hasten death.  This total of 41% of doctors 
confronted with an end of life situation chose to at least partially hasten the patient’s death.  This is a 
well-known fact in medical circles, and I’ve talked to many doctors who will at least in private, tell you 
that this is the real dilemma that faces doctors on a daily basis.  I guess it’s worth saying, as the 
Hippocratic Oath was mentioned, we’re talking about people who have chosen a profession that is 
dedicated to the health and well-being of people and they’re at the coal-face of these critical choices.   

The point I am trying to make is that we should not kid ourselves that someone has to make these decisions.  At 
the moment those decisions are very much in the hands of the doctor.  Most doctors would do that with the 
utmost respect and consultation with family and close friends and, obviously, the patient if he or she is capable 
of being involved in that decision.  In reality, that is not always the case and sometimes doctors will make those 
decisions on their own.  The law should require that if a direction can be provided from the patient, that is the 
primary direction that should be taken.   

I have a number of questions that I will now put on the record.  This is a complicated area and I am not quite 
clear how some of the provisions in the bill will play out.  Maybe it is by way of posing questions that we might 
be able to understand it more.  One issue I have refers to the role of the State Administrative Tribunal.  I 
appreciate that there is a role for the tribunal to review certain decisions.  The first test is that a person who wants 
to take an appeal to the tribunal is defined as a person who has a proper interest in a matter.  I understand that is 
legal terminology, but it seems very broad.  One of my concerns with the number of these matters that can be 
referred to the tribunal is exactly how quickly the tribunal will come back with a decision.  I envisage that if 
there was a situation where a choice had to be made in continuing a treatment or keeping a particular piece of 
equipment operating, the decision might need to be made in a matter of hours, not weeks.  What will happen if 
the matter is taken to the tribunal and the tribunal makes a decision that, for example, the person who made the 
decision was not appropriately appointed?  Would there be some consequence that the decision had been taken 
wrongly?  What would happen if the appointed person directs the doctor to turn off the life support system and 
another relative goes to SAT and says that that is not what the patient wanted?  My reading of the bill is that 
SAT might make a decision that the appointed person was not the appropriate person to have been appointed as 
the decision maker.  What happens then?  It is a bit late. 

Hon Barry House:  That sort of thing ended up in the White House in America. 

Hon GIZ WATSON:  Yes, that is true.  It was a similar test case.  Perhaps I am misreading the bill but 
questions arise about how the retrospective aspect will be dealt with.  

I also have questions about the practical application of the provisions of the bill.  I have spoken about the issue 
of the register.  It would be much more desirable if the government would indicate exactly who would be 



Extract from Hansard 
[COUNCIL - Thursday, 16 August 2007] 

 p4175c-4190a 
Hon Peter Collier; Hon Robyn McSweeney; Hon Louise Pratt; Hon Giz Watson; Hon Norman Moore 

 [14] 

responsible for establishing the register.  That is not too much to ask.  It is logical that it should be the 
responsibility of the Minister for Health or even the Attorney General.  Currently it is the same person, but 
wearing different hats.  It is more appropriate for Parliament to understand not only that someone has to do 
something, but also exactly where that responsibility lies.   

How will the person who prepares an advance care directive clearly indicate that he or she has one?  The medical 
ID alert bracelets and similar mechanisms obviously work for other medical emergencies.  I have mentioned the 
organ donor register.  Perhaps the government has not thought through how it would work in practical terms.  
Given that similar legislation operates in other states, is the government considering duplicating existing models?  
Members can envisage a situation in which somebody has a progressive terminal illness and this issue would not 
arise, but what about the circumstance of a significant accident and doctors and ambulance people need to act 
quickly?  If there is no indication that the person has an advance health directive, the problem is that this 
person’s wishes might not be adhered to.   

I mentioned the provision in proposed section 110S(4) that deals with considering the time that has elapsed since 
the advance health directive was put in place.  I understand that the onus is on the healthcare professional to 
make a judgement.  For example, if the directive has been in place for more than 10 years, a question arises 
about whether it carries as much weight as it did when it was written 10 years ago.  It makes sense that if it was 
written six weeks ago, it is clear in one’s mind.  However, perhaps some questions would arise if it was written 
10 years ago and the person had not reviewed it.  I cannot see how a doctor is in a position to make those 
judgements, and on what basis, apart from the medical training that might have a bearing on the circumstance.   

All sorts of other factors arise in trying to assess whether a person’s life circumstances have changed.  I do not 
know what the consequences would be if it was felt that the doctor made the wrong decision.  My concern is that 
it may give rise to the possibility that the doctor is charged for having made the wrong decision and for having 
decided to act on the advance health directive, even though it  was 10 years old.  I do not know whether that 
could place doctors in some sort of jeopardy.  I understand that would not be the case, because other provisions 
of the bill provide the medical profession with a lot of leeway.  However, perhaps the minister will clarify that 
matter in her response.   

Another issue is the definition of “life sustaining measure”, and whether that will exclude nutrition and 
hydration.  Again, this is a tricky area.  This matter has also been raised by other members, certainly in the other 
place.  The definition is found in clause 5 of the bill, which amends section 3(1) of the Guardianship and 
Administration Act, and it reads -  

“life sustaining measure” means a medical, surgical or nursing procedure directed at supplanting or 
maintaining a vital bodily function that is temporarily or permanently incapable of independent 
operation, and includes assisted ventilation and cardiopulmonary resuscitation.  

From my reading of that definition, nutrition and hydration would fall outside the scope of a medical, surgical or 
nursing procedure.  I therefore seek clarification about whether people will be able to direct, as part of their 
advance health directive, that they not receive nutrition and hydration.   

We need to remind ourselves that people have a choice about whether to make a living will.  It is not 
compulsory.  It may be the case that only a few hundred people decide to make an advance health directive, or it 
may be the case that a lot of people decide to make an advance health directive.  I guess it will depend upon how 
much effort is put into explaining to people the options that exist, and how to fill in the paperwork in a way that 
will be effective.  It is good that the bill is not prescriptive with regard to the living will form but provides some 
flexibility by stating that an advance health directive must be “substantially” in the form that is required.  That is 
important.  As has been mentioned by other members, people have varying capacities to record their wishes.  I 
am sure a lot of people will seek assistance from their doctor in filling out the form.  That makes sense, because 
the logical person with whom to discuss any potential medical conditions that may arise is the person’s doctor.  I 
can pretty much guarantee that most people will consult either their doctor or a health professional.  However, 
that should not be mandatory, because this bill is about giving people the right to choose, as much as possible, 
their end-of-life circumstances.  Some people never go to a doctor, because they do not believe in doctors.  
Those people should not be required to include a doctor in their conversation about making an advance health 
directive, unless that is what they want to do.   

Hon Barbara Scott:  However, doctors are the only persons who will be compelled to follow an advance health 
directive. 

Hon GIZ WATSON:   That is true.  However, a lot of people - I respect their views - do not believe doctors are 
the font of all knowledge about our health and wellbeing.  Those people might prefer to consult their priest, their 
rabbi, or someone else, when they fill out the form.   

Hon Ljiljanna Ravlich:  The person might be into natural medicine.   
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Hon GIZ WATSON:   Yes.  I am certainly not in favour of making that a requirement in order for an advance 
health directive to be valid, because I do not believe we should place that type of restriction on advance health 
directives.   

Most of the states in Australia have enacted comparable legislation to provide for advance health directives.  It 
would be good if a national approach could be taken to the implementation and recognition of advance health 
directives.  I do not know how compatible this legislation is with the legislation in other states, so that may not 
be feasible.  However, given the number of people who travel around Australia - we obviously cannot deal with 
people who travel overseas - we should consider the feasibility of setting up a standardised national register for 
advance health directives, similar to the one that has been set up for organ donations.   

This bill has been in the public arena for some time, and it has also been some time since this bill was debated in 
the other place.  During that time, I have received very little communication in opposition to this bill.  That may 
be because people assume that I will be supporting this bill; therefore, it is not worth lobbying me about it.  
However, I have received a number of communications indicating support for the bill, and encouraging me to 
ensure that the bill passes through this house quickly.  Those communications have come particularly from 
people in the palliative care and medical professions.  I am aware that even though the West Australian 
Voluntary Euthanasia Society would like other issues to also be addressed in this legislation, it is supportive of 
advance health directives and is keen for this legislation to pass through this place. 

There has been some good debate on this issue.  It is important that this legislation is reviewed in a timely 
manner, because there is no point in bringing legislation into this place if it does not work, or no-one wants it.  I 
cannot recall whether there is a review capacity in the bill. 

Hon Sue Ellery:  Yes, there is, after three years.  

Hon GIZ WATSON:  A three-year review period is reasonable.  One member made the point that any review of 
this legislation should be conducted by an independent empirical body, because this legislation is not without 
contention.  I am certainly happy to support the bill.  I hope that it will go some way towards addressing what I 
think is a very genuine desire by a lot of people to have greater peace of mind about their ability to maintain as 
much control as possible over their end-of-life circumstances.  We will all find ourselves in these circumstances 
at some point.  The bill raises a lot of questions about our values and securities, what we think about death and 
those kinds of things.  It is a person’s right to choose how he or she dies.  We should ensure that the legislation 
provides for people to be able to make some forward direction while they are lucid and well for those who will 
be in a position to determine what happens in the end.  I support this initiative that the government has brought 
forward.  It has taken quite a long time to finally get to Parliament.  I believe that these matters were discussed 
quite vigorously as long ago as 10 or 15 years ago.  Hopefully, now we will have legislation that mirrors other 
acts around Australia.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [3.41 pm]:  I want to make a 
few comments about the Acts Amendment (Consent to Medical Treatment) Bill 2006 and look at it from a 
number of different angles.  Before I talk about the bill, I refer to the way in which the Minister for Health has 
been promoting this matter.  I found some of his comments quite offensive and unnecessary considering that we 
are dealing with an issue that relates very much to an individual’s personal views.  They are not political but very 
much to do with one’s own views of one’s life and death.  As members may recall, Mr McGinty made a decision 
to tell the Legislative Council that it would not be dealing with this legislation because he did not have the 
numbers.  He said that he would withdraw the legislation.  This was an attempt to put extra pressure on members 
of Parliament, particularly those in this chamber, to support his legislation.  He spoke on ABC news on 
Thursday, 9 August this year.  He said that he was now confident that Western Australians should be able to 
write their own living wills by the end of this year.  According to the ABC - 

The legislation cleared the Lower House last year, however Mr McGinty deferred debate in the Upper 
House due to insufficient support. 

I am a bit surprised that Mr McGinty makes decisions about what happens in this chamber, but I guess that is the 
way the government works.  It continues - 

He says he is now confident a majority of sensible-minded Legislative Councillors will support the Bill. 

“Nobody seriously thinks that this is euthanasia or borders on euthanasia.  It clearly is not, it does not 
allow euthanasia to occur . . .  

“It’s an argument of convenience from the religious right who are philosophically opposed to the 
legislation, but I think a majority of sensible-minded people in the Legislative Council now support the 
legislation.”   
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I find that sort of comment quite offensive.  For Mr McGinty to work on the basis that his particular views on 
matters such as this are sensible and that anybody who has a different view is not being sensible is quite 
offensive indeed.  People hold very strong views about these sorts of issues.  It has nothing to do with whether 
they are sensible; it relates to a range of issues about their beliefs, culture and attitudes.  When the minister 
makes these sorts of comments, it demonstrates that he has a one-track mind about where this state is going.  I 
find it quite extraordinary that both houses are consuming vast amounts of time on all sorts of issues raised by 
that particular minister when our health system is in shambles.  His fundamental obligation as the Minister for 
Health is to make sure that the health system works.  However, he takes us down rabbit warrens on all sorts of 
different issues that relate not only to the health portfolio but also to the Attorney General portfolio.  That is 
designed, I suspect, to distract our attention from the issues that are of concern to all Western Australians; that is, 
the quality of health service that is being provided in our state.   

Having got that off my chest, I want to say that this bill is quite difficult for members because it involves their 
personal views of their own life and their inevitable death.  It also means that as legislators, we have to make 
decisions for other people because the law will affect everybody.  What we personally think about these sorts of 
issues is obviously important, but in determining the ultimate outcome of the legislation, we have to take into 
account the effect it will have on everybody else.   

Debate interrupted, pursuant to standing orders. 

[Continued on page 4198.] 

Sitting suspended from 3.45 pm to 4.00 pm 
 


